Reviewing Rules and Ancillary Documents

Rules and Ancillary Document Review Checklist
(Thisform must befilled out electronically.)

All responses should bein bold format.

Documents Reviewed (include titles):
WAC 458-20-242A (Pollution control exemption and/or creditsfor single purpose
facilities added to existing production plantsto meet pollution control requirements
and which are separately identifiable equipment principally for pollution control); and
WAC 458-20-242B (Pollution control exemption and/or credits for dual purpose
facilities which are constructed to meet pollution control requirements and which
achieve pollution control in the process of production of the plant’s products)

Dates last adopted: March 30, 1983 and December 8, 1977, respectively
Reviewer: D. Douglas Titus

Date review completed: September 6, 2000

Is this document being reviewed at this time because of a taxpayer or business association
request? (If “YES’, provide the name of the taxpayer/business association and a brief explanation
of the issues raised in the request).  YES[ ] NO X

Type an “x” in the column that most correctly answers the question, and provide clear, concise,
and compl ete explanations where needed.

1. Explain the goal(s) and purpose(s) of the document:

Rule 242A provides detailed instructions for determining the amount of the pollution
control tax exemption and/or credit for purposes of the retail sales, business and
occupation, use, and public utility taxes for single purpose facilities added to existing
production plants. Therule also explainsthat credits claimed may be reduced by the
net commercial value of materials captured or recovered by the pollution control facility,
and providesinformation to make that determination.

Rule 242B explainsthe calculations and proceduresto determine the tax exemption or
credit from the B& O, retail sales, use, and public utility taxes for certain plant
equipment which achieves pollution control in the process of production of a plant’s
products as distinguished from add-on pollution control equipment.
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2. Need:

YES | NO

X Is the document necessary to comply with or clarify the application of the
statutes that are being implemented? (E.g., does it provide detailed
information not found in the statutes, reduce the need for taxpayers to search
multiple rules or statutes to determine their tax-reporting responsbilities, help
ensure that the tax law and/or exemptions are consistently applied, etc?)

X Is the document obsolete to a degree that the information it provides is of so
little value that the document warrants repeal or revison?

Have the laws changed so that the document should be revised or repealed?
X | (If theresponseis“yes’ that the document should be repealed, explain and
identify the statutes the rule implemented, and skip to Section 10.)

X I's the document necessary to protect or safeguard the heath, welfare (budget
levels necessary to provide services to the citizens of the state of
Washington), or safety of Washington's citizens? (If the response is “no”, the
recommendation must be to repeal the document.)

Please explain. Thisrule provides detailed information on the computation of the
amounts of pollution control exemptionsor credits.

No new applications for certificates of exemption or credit may be submitted after 1981,
and those provisions of the Rule 242A relating to applications ar e obsolete and should
be removed. Although theprovisions of Rule 242A relating to applications are
obsolete, the balance of the information is still needed.

3. Related ancillary documents, court decisions, BTA decisions, and WTDs: Complete
Subsection (@) only if reviewing arule. Subsection (b) should be completed only if the subject of
the review is an ancillary document. Excise Tax Advisories (ETAS), Property Tax Bulletins
(PTBs) and Audit Directives (ADs) are considered ancillary documents.

@

YES | NO

X | Arethere any ancillary documents that should be incorporated into this rule?
(An Ancillary Document Review Supplement should be completed for each
and submitted with this completed form.)

X | Arethere any ancillary documents that should be repealed because the
information is currently included in this or another rule, or the information is
incorrect or not needed? (An Ancillary Document Review Supplement should
be completed for each and submitted with this completed form.)

X | Arethere any Board of Tax Appea (BTA) decisions, court decisions, or
Attorney Generals Opinions (AGOs) that provide information that should be
incorporated into this rule?

X Are there any administrative decisons (e.g., Appeds Division decisions
(WTDs)) that provide information that should be incorporated into the rule?
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(b)

YES | NO

NA | Should this ancillary document be incorporated into a rule?

NA | Arethere any Board of Tax Appeal (BTA) decisions, court decisions, or
Attorney Generals Opinions (AGOs) that affect the information now provided
in this document?

NA | Arethere any administrative decisons (e.g., Appeds Division decisons
(WTDy9)) that provide information that should be incorporated into the
document?

If the answer is“yes’ to any of the questionsin (a) or (b) above, identify the pertinent
document(s) and provide a brief explanation of the issue(s).

Information from the following administrative decisions should be incorporated into
Rule 242A.:

Determination No. 98-104, 18 WTD 66 (1999), held that unused pollution control
tax creditsfor a pollution control facility are available to an assignee of the original
installer when the facility istransferred, but may not be assigned separate from the
facility; and

Determination No. 88-268, 6 WTD 193 (1988), held that pollution control credit
certificates could not be revoked by the Department of Revenue on its own
initiative.

4. Clarity and Effectiveness:

YES | NO

X Is the document written and organized in a clear and concise manner?

X Are citations to other rules, laws, or other authority accurate? (If no, identify
the incorrect citation below and provide the correct citation.)

X Is the document providing the result(s) that it was origindly designed to
achieve?

X | Do changesin industry business methods warrant repealing or revising this
document?

X | Do any administrative changes within the Department warrant repealing or
revising this document?

Please explain. While the provisions of the Rule 242A relating to applications are
obsolete, the balance of the infor mation in both rulesis still needed.

Thereisa potential for confusion in the paragraph in Rule 242A dealing with revocation
of certificates because it appearsto conflict with the 1988 deter mination noted above,
which held the Department has no authority to revoke a credit or exemption certificate
on itsown initiative.

Review.doc last revised 4/xx/99



Reviewing Rules and Ancillary Documents

Asaresult, to update and make Rule 242A mor e effective it should be revised and
rewritten:
To delete references to the application process and time limits for applicationsas
explained in Section 2;
To includeinformation contained in the WTDs noted above in Section 3; and
-~ Toadd information regarding the net commer cial value of recovered products.

Rule 242B provides useful information and instructions for calculation of complex
pollution control exemptionsor creditsfor facilities which also are used in production.

5. Intent and Statutory Authority:

YES | NO

X Does the Department have sufficient authority to adopt this document? (Cite
the statutory authority in the explanation below.)

Is the information provided in the document consistent with the statute(s) that
X it was designed to implement? (If “no”, identify the specific statute and
explain below. List dl statutes being implemented in Subsection 9, below.)

X | Isthere aneed to recommend legidative changes to the statutes being
implemented by this document?

Please explain. These rules were adopted under authority of RCW 82.34.040, which
specifically authorizes the Department to adopt and publish rulesto explain the
provisions of the chapter 82.34 RCW.

6. Coordination: Agencies should consult with and coordinate with other governmentd entities
that have similar regulatory requirements when it is likely that coordination can reduce duplication
and inconsistency.

YES | NO

X | Could consultation and coordination with other governmenta entities and/or
state agencies eiminate or reduce duplication and inconsistency?

Please explain. The Department of Revenue has the authority to administer the B& O,
retail sales, and public utility taxesin this area; however, RCW 82.34.030 requires prior
approval of a certificate by the Department of Ecology or operating local or regional air
pollution control agencies, as appropriate, and such agencies are vested with the
authority to revoke certificates.

7. Cost: When responding, consider only the costs imposed by the document and not by the
statute.

YES | NO

Have the qualitative and quantitative benefits of the document been considered
X | inreationto its costs? (Answer “yes’ only if a Cost Benefit Analysis was
completed when the rule was last adopted or revised.)
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Please explain. Thisisan interpretive rule that imposes no new or additional
administrative burdens on businesses that are not already imposed by law.
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8. Fairness: When responding, consider only the impacts imposed by the document and not by
the statute.

YES | NO
X Does the document result in equitable trestment of those required to comply
with it?
X | Should it be modified to eiminate or minimize any disproportionate impacts on
the regulated community?

Please explain. These documents currently result in the equitable treatment of those
required to comply with it.

9. LISTING OF DOCUMENTSREVIEWED: (Use“bullets’ with any lists, and include
documents discussed above. Citations to statutes, ancillary documents, and similar documents
should include titles. Citations to Attorneys Genera Opinions (AGOs) and court, Board of Tax
Appedls (BTA), and Appedls Divison (WTD) decisions should be followed by a brief description
(i.e., aphrase or sentence) of the pertinent issue(s).)

Statute(s) Implemented: To the extent these statutes apply to pollution control exemptions
or creditsfor the B& O, sales, use, and public utility taxes:
- RCW 82.04.220 (Business and occupation tax imposed);
RCW 82.08.020 (Tax imposed--Retail sales. . .);
RCW 82.12.020 (Use tax imposed);
RCW 82.16.020 (Public utility tax imposed . . .);
RCW 82.32.160 (Provides for notice of denial of application for pollution control tax
exemption and credit certificate);
RCW 82.34.010 (Defines termsrelating to pollution control facilities);
RCW 82.34.015 (Limitations on issuance of certificates. . .);
RCW 82.34.050 (Original acquisition of facility exempt from sales and use taxes—
Election to take tax credit in lieu of exemption); and
RCW 82.34.060 (Application for final cost determination asto . . . facility . . .);
RCW 82.34.100 (Revisions of prior findings of appropriate control agency—Grounds
for modification or revocation of certificate or supplement—Exemptions from
revocation).

Ancillary Documents (i.e., ETAs, PTBs, and ADs): None

Court Decisions:
Weyerhauser v. Department of Revenue, 106 Wash.2d 557, 723 P.2d 1141 (1986),
discussed whether the pollution control credit was reduced by the amount of federal
investment credit to which the taxpayer’s ESOP was entitled.

Board of Tax Appeals Decisions (BTAS):
ITT Rayonier Inc. v. Department of Revenue, BT A Docket No. 34541 (1988),
discussed the calculation of value of recovered products,
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Chevron U.S.A. v. Department of Revenue, BTA Docket No. 80-43 (1983),
discussed the circumstances under which a pollution control tax credit application is
timely;

Westinghouse Hanford Company and Rockwell, Inc., BTA Docket Nos. 80-17 and
80-27 (1985), discussed the requirement of a specific requirement by an appropriate
government agency to install pollution control equipment as a condition to issuance
of a certificate; and

Weyerhaeuser Company v. Department of Revenue, BTA Docket No. 82-64 (1984),
discussed reduction of the pollution control credit by the amount of federal
investment credit to which the taxpayer was entitled.

Adminigtrative Decisions (e.g., WTDs):

- Determination No. 98-104, 18 WTD 66 (1999), held that unused pollution control tax
creditsfor a pollution control facility are available to an assignee of the original
installer when the facility istransferred, but may not be assigned separ ate from the
facility;

Determination No. 89-524, 8 WTD 407 (1989), discussed the
calculation of the net commercial value of recovered products for
purposes of Rule 242A;

Deter mination No. 88-268, 6 WTD 193 (1988), held that pollution
control credit certificates could not be revoked by the Department of
Revenue on itsown initiative; and

Determination No. 88-15, 5 WTD 25 (1988), discusses the net
commer cial value of recovered products for purposes of the pollution
control credit.

Attorneys General Opinions (AGOs): None

Other Documents (e.g., special notices or Tax Topic articles, statutes or regulations administered
by other agencies or government entities, statutes, rules, or other documents that were reviewed
but were not specifically relevant to the subject matter of the document being reviewed):
- WAC 173-14-040 (Applications submitted to the department of revenue);
WAC 173-24-090 (I nstallation for the purpose of pollution control);
WAC 458-20-104 (Small businesstax relief based on volume of business);
WAC 173-24-110 (M eeting the intent and pur poses of chapters 70.94 and 90.48
RCW); and
WAC 173-24-125 (Revision of prior findings).

The following regulation both refersto and isreferred to by Rule 242A:
WAC 458-20-242B (Pollution control exemption and/or creditsfor dual purpose
facilities which are constructed to meet pollution control requirements and which
achieve pollution control in the process of production of the plant’s products).

Rule 242A refersto the following statutory materials:
Chapter RCW 39.84 (Industrial development revenue bonds);
Chapter RCW 54.44 (providing for five-commissioner public utility districts);
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Chapter 70.94 RCW (relatingto air pollution); and
Chapter 90.48 RCW (relating to water pollution).
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10. Review Recommendation:

— X Amend WAC 458-20-242A
— Reped
X lLeaveasis WAC 458-20-242B

Begin the rule-making process for possible revision. (Applies only when the
Department has received a petition to revise arule.)

Incorporate ancillary document into a new or existing rule. (Subject of this
review must an ancillary document and not arule)

Explanation of recommendation: (If recommending an amendment of an existing rule, provide
only abrief summary of the changes you' ve identified/recommended earlier in this review
document.)

Rule 242A should berevised to delete all referencesto application procedures for
pollution control exemption or credit certificates. The limited opportunities for
revocation of such certificates by the Department of Revenue should be more clearly
explained. In addition, certain information should be added as explained in Section 4.
Theremainder of therule should berewritten in the style currently used by the Code
Reviser and the Department to make them easier to understand. Though thereisno
need to revise the information in Rule 242B, the Department may want to consider
rewriting the ruleinto the current style in conjunction with any revision of Rule 242A.

11. Manager action: Date:

Reviewed recommendation Accepted recommendation
Returned for further action

Comments,
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